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RESUMO

O presente trabalho objetiva, a partir dos marcos do constitucionalismo, trazer a discussdo a
nova hermenéutica constitucional decorrente do movimento neoconstitucionalista, que tem
como bases a superacdo do positivismo; a constitucionalizagdo do direito; a preponderéancia
dos principios constitucionais em relacdo as regras; a maior importancia atribuida ao poder
judiciério e a interpretacdo dos principios constitucionais como centro do sistema, através da
ponderacdo, que assim substitui a classica subsuncdo. Ao final, serdo tracadas algumas
criticas ao neoconstitucionalismo e breves consideragdes sobre um sistema brasileiro de
precedentes vinculantes, por sua pertinéncia com o tema. Tudo isso objetivando enaltecer a
longa historia do povo brasileiro na luta pela protecdo de seus direitos, que se iniciou com a
Constituicdo do Império e culminou com a Constituicdo da Republica Federativa do Brasil de
1988, a “Constituicdo Cidada”, que h& poucos anos era tratada como simples Constitui¢do
programatica e, portanto, considerada mera carta de intencdes. Hodiernamente, porém, com o
neoconstitucionalismo, a Constituicdo patria torna-se o centro do sistema juridico e se afirma
gradativamente como efetiva Carta Cidada, confirmando com os ideérios de validade, justica
e fraternidade o Estado Democrético de Direito.

PALAVRAS-CHAVE: Positivismo. Pos-positivismo. Constituicdo. Neoconstitucionalismo.

Principios Constitucionais. Dignidade da Pessoa Humana.
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ABSTRACT

This work brings from the landmarks of constitutional origins of the new constitutional right
that is scoped to bring about a new constitutional hermeneutics inscribe neoconstitutionality
called for a movement that has as its basis the overcoming of positivism, the
constitutionalization of the law, the preponderance constitutional principles in relation to the
rules and the great importance given to the judiciary and the interpretation of constitutional
principles such as center of the system by considering that replaces the classical
subsumption. We will bring the end, also some criticism of neoconstitutionality and brief
comments within this theme on a Brazilian system of binding precedent. All this, aiming to
enhance a long history of the Brazilian people in the struggle for protection of their rights that
began with the Constitution of the Empire and after, four more were made to our current
Constitution of the Federative Republic of Brazil in 1988, which a few years ago ago was
treated as a programmatic Constitution only, that is, regarded as a mere letter of
intent. However, today with neoconstitutionalism, the Constitution becomes the center of the
Brazilian legal system is consistent and gradually as a Citizen Charter and
effective. Confirming a stabilization of the democratic rule of law, now more than ever with

the ideologies of validity, justice and brotherhood.

KEYWORDS: Positivism. Post-positivism. Constitution. Neoconstitutionality. Constitutional

Principles. Dignity of the Human Person.
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